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STATEMENT OF QUESTIONS PRESENTED 
I. 


Whether the appellant was entitled to the protection of Rule 5(b) F.R. 
Crim. P., assuming arguendo, he was properly and effectively advised of his 


rights pursuant to the provisions of Rule 40(b)(2), FR. Crim. P.?, and if so 
Il. 


Whether the Court committed reversible error in dismissing the appellant's 


pretrial petition for writ of habeas corpus (Green v. Hardy et. al., Habeas 


Corpus No. 203-67) ‘for a preliminary hearing and in denying his subsequent pre- 
trial motion for a preliminary hearing or in the alternative to dismiss the 
indictment after he had established the following facts: 

A. That the U.S. Commissioner for the District of Columbia failed not 
only to advise him of his right to a preliminary hearing and in fact 
denied him the preliminary hearing itself, but he also failed to 
advise him of his right to retain counsel or to have counsel assigned. 


B. That he had been denied a speedy trial. 
IIl. 


Whether the Court committed reversible error in denying the appellant's 


motion for a new trial or in the alternative for a judgment of acquittal? 
Iv. 


Whether this Court should invoke the "plain error rule" of Rule 52(b) of 
the Federal Rules of Criminal Procedure on the grounds that the lower court 


erred in its charge to the jury on the definition of “malice”? 
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ARGUMENT 


I. The Appellant Was Entitled To The Protection Of Rule 5(b) 
Assuming Arguendo, He Was Properly And Effectively Advised 


of His Rights Pursuant To The Provisions Of Rule 40(b) (2) (3) 


The Lower Court Committed Reversible Error In Dismissing The 
Pre-Trial Petition For Writ Of Habeas Corpus For A Preliminary 
Hearing And His Subsequent Pre-Trial Motion For A Preliminary 
Hearing Or In The Alternative To Dismiss The Indictment eee 
| 
A. The Failure Of The U.S. Commissioner For The 
District Of Columbia To Advise Appellant Of, 
His Right To A Preliminary Hearing, And The! 
Denial Of The Preliminary Hearing Itself, As Well 
As His Failure To Advise Him Of His Right To 
Counsel Or To Have One Assigned, Substantially 
And Irreparably Prejudiced His Trial «. . eoeeee 


B. The Appellant Was Denied A Speedy Trial, A Fact 
Which Substantially Prejudiced His Trial . occ eee 
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JURISDICTIONAL STATEMENT 


This is an appeal from a conviction of murder in the first degree in 


the United States District Court for the District of Columbia and jurisdiction 


is conferred on this Court by the provisions of 28 U.S.C. 1291. 


REFERENCES 


Since there are 4 separate transcripts constituting a part of the 
record of this appeal which will be alluded to throughout this brief, they 


will be designated as follows: 


Motion for a Preliminary Hearing or in the Alternative 
to Dismiss the Indictment --------2----2----0--22-- eee ne 


Petition for Writ of Habeas Corpus (Green V. Hardy 
et. al,, Habeas Corpus No. 203-67) -------2---- nnn n----= 


Motion for a Preliminary Hearing or in the AlternatSve 
to Dismiss the Indictment ---------------------<2--o-0= 


Transcript of the Trial --------<0---<0---2-- 2-2-2 === 


STATEMENT OF FACTS 


A. As To The Commission Of The Offense 

On October 16, 1965, at approximately 9:30 P.M., the appellant attended 
a party in the basement of a house located at 1117 Euclid Street, N.W., in 
the District of Columbia (TTr 270). When he arrived, there were approxi- 
mately 100 persons present, half of whom were uninvited including the 
appellant (Tir 245, 271). At one point the appellant attempted to cut in 
on a dance of the deceased who, after becoming abusive and hostile, ordered 
him to leave. However, the appellant moved away from him since he wasn't 
looking for any trouble, and went to the back where he started to talk to 
some girls (Tir 273). Shortly thereafter, an announcement was made requesting 
all uninvited guests to leave and the appellant left (TIr 273). Later, when 
he learned that they were letting everyone in again, the appellant returned 
to the party with his friend, Robert Davis. After he had been there for 
several minutes, an announcement was again made for all uninvited guests to 
leave. As the appellant started to leave, the deceased -=- who had spotted 
him in the meantime -- came towards him and followed him out of the basement 


and up the steps, uttering obscenities at him all the way. When he reached 


the top of the stairs and took a few steps into the yard, the appellant 


a sys 
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turned around and was confronted with the deceased holding hat appeared to 


be a knife. When the deceased made a quick advance towards him, the appellant 


took out his pistol and shot him (TTr 273-279). At 12:37 A.M., on October 17, 
1965, the police arrived on the aon (Tir 67) and at 12:43 A.M., just 6 
minutes later, took several pictures of the area, including Government's 
Exhibit No. 3, which showed the body of the deceased with a hawk bill knife 
lying next to it (TTr. 73). In the meantime, the appellant, who was then 

20 years old (TTr 292), became frightened and fled the jurisdiction because 
he did not think he could prove his innocence (TTr 291, 292). On October 18, 
1965, a warrant was issued for his arrest charging him with first degree 


murder, 


B. As To The Federal Removal Proceedings 


On October 20, 1965, pursuant to the aforesaid warrant, the appellant 
was arrested in Virginia Beach, Virginia, and brought on the same day before 
the U.S. Commissioner for the Eastern District of Virginia, located at 
Norfolk, Virginia, where he purportedly executed a written waiver of a removal 
hearing. On October 21, 1965, he appeared before the Honorable Walter E. 
Hoffman, Judge, U.S. District Court for the Eastern District of Virginia, who 


signed the removal order directing his return to the District of Columbia. 


C. As To The Appearance Before The U.S. Commissioner For the District of 
Columbia 


| 
On October 22, 1965, the day he was returned to the District of Columbia, 


the appellant was brought promptly before the U.S. Commissioner for the 


purpose of bond only, which was denied. He was thereupon committed pending 


the action of the Grand Jury. However, he was not advised of his right to 
a preliminary hearing, nor was he advised of his right to retain counsel or 
to have counsel assigned to him. 


D. As To The History Of The Case From The Return Of The Indictment To The 
Conviction And Sentence. 


On November 1,) 1965, the appellant was indicted on the charge of first 
degree murder, and on November 8, 1965, an attorney for the first time was 
assigned to represent him, On November 12, 1965, he entered a plea of Not 
Guilty to the indictment. On March 15, 1966, upon motion of his counsel, 
he was committed to St. Elizabeth's Hospital for a mental examination but 
he was adjudged competent for trial on May 24, 1966. On May 26, 1966, he 
filed a motion for release on bond in order to afford him an opportunity to 
locate his witnesses but it was denied on June 3, 1966. However, the lower 


court took the extraordinary measure of entering 2 orders on August 15, 1966, 


and September 19, 1966, respectively, authorizing his release on 4 CoROSE 


occasions in the custody of U.S. Marshals for the purpose of locating his 
witnesses, but to no avail. On October 13, 1966, an additional attorney was 
assigned to represent him. On December 9, 1966, and again upon the Motion 

of his counsel, he was committed for a further mental examination, first to 
D.C. General Hospital and subsequently to St. Elizabeth's Hospital. On 
February 23, 1967, an order vacating the appointment of his 2 previous 
attorneys and assigning a new attorney to represent him was entered. 

On March 9, 1967, he was again adjudged competent for trial. On March 20, 
1967, approximately 17 months after his appearance before the U.S. Commissioner 


for the District of Columbia and the return of the indictment, respectively, 
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he filed a motion for a preliminary hearing or in the alternative to dismiss 
the indictment. However, at his request, it was dismissed without prejudice 
on March 31, 1967, in order to file a writ of habeas pans (lfr 2). 
On May 1, 1967, the petition (Kenneth Green v. Kenneth L. Hardy et al., Habeas 
Corpus No. 203-67) was in fact filed, but due to a combination of factors 
over which he and his then counsel did not have control, the Court declined 
to hear it and it was eventually dismissed by order of Court entered on 


May 27, 1967, without obtaining any of the relief sought (HCTr 1-24). 


On May 19, 1967, the case was put on the criminal ready calendar and it was 


set down for trial for the week of July 17, 1967. On May 23, 1967, he filed 
a motion to reinstate the motion for a preliminary hearing or in the alter- 
native to dismiss the indictment which was denied on June 16, 1967, after a 
relatively lengthy hearing (M2Tr 2-37). However, the Court directed the 
Government to grant discovery to his counsel “as complete as can be made 
within the scope of the Rules" (M2Tr 38). On July 11, 1967, among several 
others, he issued a subpoena for Howard E. Jennifer whose name and address 
was listed on the capital list of witnesses as 218 R Street, N.W., Washington, 
D.C., but it was returned with a notation "Unknown Here". ‘No subpoena was 
issued for Robert Davis because he had completely disappeared and his 
whereabouts was unknown (Tir 205, 281, 282,285). On July 18, 1967, approxi- 
mately 20 months from the date of the return of the indictment, he finally 
went to trial, On July 19, 1967, a jury found him guilty of first degree 
murder but could not agree on the punishment. On July 26, | 1967, he filed 

a motion for a new trial or in the alternative for a judgment of acquittal. 
The motion for a judgment of acquittal was based on the grounds, among others, 


that a denial of a preliminary hearing irreparably prejudiced his trial 


because 2 of the eye witnesses who could have corroborated and substantiated 
his defense of self-defense, namely, Robert Davis (TIr 23, 24, 205, 275, 
281-284) and Howard E. Jennifer (TIr 202-207, Government's Exhibit No. 8 for 
Identification and defendant's (appellant's) Exhibit A attached to the 
aforesaid motion) could not be located at the time of trial. On August 7, 
1967, the motion was denied without a hearing and on October 6, 1967, he was 
sentenced to life imprisonment. On October 10, 1967, he noted an appeal and 
on the same day the lower court entered an order authorizing him to proceed 


on his appeal without prepayment of costs. 


STATUTES AND RULES INVOLVED 


Murder In The First Degree 
Section 22-2401, D.C. Code (1967 Ed.) 


"Whoever, being of sound memory and discretion, kills another purposely, 
either of deliberate and premeditated malice or by means of poison. . . ~ is 
guilty of murder in the first degree." 


Murder In Second Degree 
Section 22-2403, D.C. Code (1967 Ed.) 


"Whoever with malice aforethought, except as provided in sections 
22-2401, 22-2402, kills another, is guilty of murder in the second degree." 


Punishment For Murder In First and Second Degrees 
Section 22-2404, De C. Code (1967 Ed.) 


Punishment For Manslaughter 
Section 22-2405, D.C. Code (1967 Ed.) 


Counsel For Indigents To Be Provided In Criminal Proceedings And Proceedings 
Of A Criminal Nature 


Section 2-2202, D.C. Code (1967 Ed.) 


"The Agency shall make attorneys available to represent indigents in 
criminal proceedings in the United States District Court for the District 
of Columbia and in preliminary hearings in felony cases and in cases involving 
offenses against ithe United States in which imprisonment may be for one year 


AS} 


or more in the Municipal Court for the District of Columbia, in proceedings 
before the Coroner for the District of Columbia and the United States 
Commissioner. . . ." 


Rule 44 
Federal Rules of Criminal Procedure 


RIGHT AND ASSIGNMENT OF COUNSEL 


"(a) Right to Assigned Counsel 
Every defendant who is unable to obtain counsel shall be 
entitled to have counsel assigned to represent him at every 
stage of the proceedings from his initial appearance before 
the commissioner or the court through appeal, unless he 

waives such appointment 


Assignment Procedure 

The procedures for implementing the right set out in 
subdivision (a) shall be those provided by law and by local 
rules of court established pursuant thereto." 


Rule 40 
Federal Rules of Criminal Procedure 


COMMITMENT TO ANOTHER DISTRICT; REMOVAL 


"(b) Arrest in Distant District 


(1) Appearance before Commissioner or Judge. If a person is 
arrested upon a warrant issued in another state at a place 100 
miles or more from the place of arrest, or without a warrant for 
an offense committed in another state at a place 100 miles or more 
from the place of arrest, he shall be taken without unnecessary 
delay before the nearest available commissioner or a nearby judge 
of the United States in the district in which the arrest is made. 


(2) Statement by Commissioner or Judge. The commissioner or 
judge shall inform the defendant of the charge against him, of 
his right to retain counsel, of his right to request the assign- 
ment of counsel if he is unable to obtain counsel, and of his 
right to have a hearing or to waive a hearing by signing a 
waiver before the commissioner or judge. The commissioner or 
judge shall inform the defendant that he is not required to make 
a statement and that any statement made by him may be used against 
him, shall allow him reasonable opportunity to consult counsel and 
shall admit him to bail as provided in these rules. 


(3) Hearing; Warrant of Removal or Discharge. The defendant 
shall not be called upon to plead. If the defendant waives hearing, 


the judge shall issue a warrant of removal to the district where 
the prosecution is pending. If the defendant does not waive 
hearing, the commissioner or judge shall hear the evidence. 

If the commissioner hears the evidence he shall report his find- 
ings and recommendations to the judge. At the hearing the 
defendant’ may cross-examine witnesses against him and may intro- 
duce evidence in his own behalf, If it appears from the com- 
missioner's report or from the evidence adduced before the judge 
that sufficient ground has been shown for ordering the removal 

of the defendant, the judge shall issue a warrant of removal to 
the district where the prosecution is pending. Otherwise he shall 
discharge the defendant. If the prosecution is by indictment, 2 
warrant of removal shall issue upon production of a certified copy 
of the indictment and upon proof that the defendant is the person 
named in the indictment. If the prosecution is by information or 
complaint, a warrant of removal shall issue upon the production of 
a certified copy of the information or complaint and upon proof 
that there is probable cause to believe that the defendant is 
guilty of the offense charged. If a warrant of removal is issued, 
the defendant shall be admitted to bail for appearance in the 
district in which the prosecution is pending in accordance with 
Rule 46. After a defendant is held for removal or is discharged, 
the papers in the proceeding and any bail taken shall be trans~ 
mitted to the clerk of the district court in which the prosecution 
is pending." 


Rule 5 
Federal Rules of Criminal Procedure 


PROCEEDINGS BEFORE COMMISSIONER 


"(a) Appearance before the Commissioner. An officer making an arrest 
under a warrant issued upon a complaint or any person making an 
arrest without a warrant shall take the arrested person without 
unnecessary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United States. 
When a person arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be filed 
forthwith. 


Statement by the Commissioner. The commissioner shall inform the 
defendant of the complaint against him and of any affidavit filed 
herewith, of his right to retain counsel, of his right to request 
the assignment of counsel if he is unable to obtain counsel, and 
of his tight to have a preliminary examination. He shall also 
inform the defendant that he is not required to make a statement 
and that any statement made by him may be used against hin, 

The commissioner shall allow the defendant reasonable time and 
opportunity to consult counsel and shall admit the defendant to 
bail as provided in these rules. 


(c) Preliminary Examination. The defendant shall not be called upon 
to plead. If the defendant waives preliminary examination, the 
commissioner shall forthwith hold him to answer in the district 
court. If the defendant does not waive examination, the com- 
missioner shall hear the evidence within a reasonable time. 

The defendant may cross-examine witnesses against him and may 
introduce evidence on his own behalf. If from the evidence it 
appears to the commissioner that there is probable ¢ause to 
believe that an offense has been committed and that the defendant 
has committed it, the commissioner shall forthwith hold him to 
answer in the district court; otherwise the commissioner shall 
discharge him, The commissioner shall admit the defendant to 
bail as provided in these rules. After concluding the proceeding 
the commissioner shall transmit forthwith to the clerk of the 
district court all papers in the proceeding and any ‘bail taken 
by him," 

Rule 52 

Federal Rules of Criminal Procedure 


HARMLESS ERROR AND PLAIN ERROR 
"(b) Plain Error 
Plain errors or defects affecting substantial rights may be 


noticed although they were not brought to the arene of 
the court.” 


ARGUMENT 


I. 


THE APPELLANT WAS ENTITLED TO THE PROTECTION OF RULE 5(b), ASSUMING 


ARGUENDO, HE WAS PROPERLY AND EFFECTIVELY ADVISED OF HIS RIGHT 'S PURSUANT TO 
THE PROVISIONS OF RULE 40(b) (2) (3). | 


The appellant submits that he was returned to the District of Columbia 

from Norfolk, Virginia, pursuant to the provisions of Rule 40(b) (2)(3), F.R. 
| 

Crim. P., and assuming arguendo,he was properly advised of his rights there- 


under and that he "intelligently" waived a hearing, Johnson vi Zerbst, 304 U.S. 


| 
458; Hairston v. U.S., 123 U.S. App. D.C. 287; 359 F2d 270, it did not 


constitute a waiver of the rights afforded him pursuant to the provisions of 
Rule 5 F.R. Crim. P. The purpose of Rule 40(b)(2)(3) is to facilitate the 
orderly and judicial removal of a fugitive who has been arrested pursuant to 
a warrant issued in another jurisdiction at a place of 100 miles or more from 
the place of arrest, to the jurisdiction where the prosecution is pending, 
while Rule 5 results merely in the holding of an accused in the same juris- 
diction. Jones v. U.S., 119 U.S. App. D.C. 284, 289; 342 F2d 863. Moreover, 
Rule 40(b)(3) which is entitled, “Hearing; Warrant of Removal or Discharge," 
speaks in the following specific terms: 
"40. If it appears from the commissioner's report or from the 
evidence adduced before the judge that sufficient ground has been 
shown for ordering the removal of the defendant, the judge shall issue 
a warrant of removal to the district where the prosecution is pending.” 
Rule 5(b) on the other hand speaks in the following specific terms: 
".... and his right to a preliminary examination." 
It is clear, therefore, that the 2 Rules serve different functions and 


it follows that a waiver by an accused of his rights afforded him under 


40(b) (2) (3) does not constitute a waiver of rights afforded him under Rule 5. 


Fuller v. U.S. _ U.S. App. D.C. - F2d e 


II. 


THE LOWER COURT! COMMITTED REVERSIBLE ERROR IN DISMISSING THE PRE-TRIAL 


PETITION FOR WRIT OF HABEAS CORPUS FOR A PRELIMINARY HEARING AND HIS 


————— 


SUBSEQUENT PRE-TRIAL MOTION FOR A PRELIMINARY HEARING OR_IN THE ALTERNATIVE 
TO DISMISS THE INDICTMENT. 


A. 


The Failure Of The U.S. Commissioner For The District Of Columbia To Advise 
Appellant Of His Right To A Preliminary Hearing, And The Denial Of The 
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Preliminary Hearing Itself, As Well As His Failure To Advise Him Of His Right 
To Counsel Or To Have One Assigned, Substantially And irrepar. ably Prejudiced 


His Trial. « 


In the landmark case of Blue v. U.S., 119 U.S. App. D.C. 315, 342 F2d 8%, 


cert. denied, 380 U.S. 944, the Court recognized that the preliminary hearing 
is an important right of an accused affording him an opportunity to establish 
that there is no probable cause for his continued detention and a chance to 
learn in advance of trial the foundations of the charge and! the evidence that 
will comprise the Government's case against him, In addition, it held that 
the accused is entitled to the assistance of counsel at art hearings and that 
the right to a preliminary hearing, if timely asserted, is not forfeited 
solely by the later return of an indictment. See Ross_v. Sirica, __U.S. 
App. D.C. __, 380 F2d 557, rehearing en banc denied, = S555: App. D.C. 
___, 380 F2d 561. | 

Despite the fact that there was no evidentiary hearing as such, the 
records of the case and the relevant transcript of the proceedings HCTr 14-24; 
M2Tr 2-38) clearly show that when the appellant appeared before the U.S. 
Commissioner for the District of Columbia, he did so for the purpose of bond 
only and that the Commissioner failed not only to advise him of his right to 
a preliminary hearing and, in fact, denied him the preliminary hearing itself, 
but also declined to advise him of his right to retain poomsed or to have 
counsel assigned pursuant to the provisions of Rule 5(b) (c) F.R. Crim. P. and 
2 D.C. Code 2202 (1967 Ed.), respectively. (See U.S. Commissioner's Record 
of Proceedings.) Nor did the Government seriously contest the truth of the 
foregoing allegations which the appellant was prepared to prove on several 


occasions, (see HCTr 2-14, 15-24; M2Tr 2-38; Tir 5, 202-205) , Ross v. Sirica, 

* Counsel for the appellant wishes to acknowledge the help he received from the 
article entitled "Preliminary Hearing In The District of Columbia -- An 
Emerging Discovery Device", appearing in 56 Georgetown Law Journal 191-212 
(November, 1967). 


supra, Note 6, The appellant submits that the failure of the U.S. Commissioner 
to afford him the aforesaid rights substantially and irreparably prejudiced 


his trial because he was denied the opportunity to discover the Government's 


case to which he was entitled in accordance with the Blue and Sirica cases. 


This prejudice was not speculative. The appellant proved conclusively at the 
time of his trial that 2 eyewitnesses to the killing who would have corroborated 
and substantiated his defense of "self-defense", namely Robert Davis (Tir 23, 
24, 28, 275, 284) and Howard E. Jennifer (Government's Exhibit No. 8 for 
Identification) were irretrievably lost and could not be located. As evidence 
of this prejudice, the Government prosecutor made the following statement 
during the course of the trial with respect to the eyewitness, Robert Davis: 
"In one of the confessions that the defendant made to 

Detective Samen of the Homicide Squad, he said Davis was there 

but Davis had nothing to do with this. We made a very concen- 

trated search to try and find Davis and we were unable to locate 

him. If there! ever was an eyewitness that could have helped 

this man, it was Davis. He was there with him, standing at the 


top of the steps with him, and he hasn't been produced." 
(Tir 205) 


With respect to the! witness, Howard E. Jennifer, it was discovered at the time 
of trial that he was in Viet Nam (Tir 3, 202), after efforts to have him sub- 
poenaed had failed. However, in the statement he gzeve the police on 

October 17, 1965 (Government's Exhibit No. 8 for Identification), appear the 
following pertinent excerpts, among others: 


"Q. Did you see anything in Rudy's (the deceased) hand 
when he followed the boys up the steps? 


A. I saw something flicker down by his hand and think 
it was a knife." 
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"Q, Did you ever see Rudy (the deceased) with a knife? 


A. I saw him with a hawk bill knife." ! 


The appellant concedes that the first time he asserted his right to a 
preliminary hearing was on March 20, 1967, when his new counsel filed a motion 
(Mitr 2) Holmes v. U.S., 124 U.S. App. D.C. 152, 363 F2d 281. This was 
approximately 4 months before his trial and approximately 17 months after his 
appearance before the U.S. Commissioner for the District of Columbia and the 

| 


return of the indictment. Prior to this, it is to be noted! that his former 


counsel filed a motion to obtain his release on bail to locate his witnesses 


as early as May 26, 1966, in an apparent effort to rectify some of the prejudice 
resulting from the denial of the preliminary hearing, but it was denied on 


June 3, 1966. However, on August 15, 1966, and September 19, 1966, the Court 


| 
entered 2 orders permitting him to leave the jail in the custody of U.S. 


Marshals on 4 separate occasions for the same purpose, but he was unsuccessful 
(Tir 282-283). : 

Having asserted his right as aforesaid, the appellant submits that he 
fulfilled the requirements of the Blue and Sirica cases that an accused who 
demands the preliminary hearing before a trial as is his right is entitled to 
such a preliminary hearing so long as the point is properly and timely pressed. 
In Dancy v. U.S., 124 U.S. App. D.C. 58, 361 F2d 75, this Court did not feel 
that it could dismiss the indictment even though it found that the defendant 
was prejudiced by the lack of counsel at his preliminary hearing. But it did 
state, as it did in Blue, that the remedy to be adopted, as to whether the 
indictment should be dismissed or the conviction affirmed, lor reversed, for 


that matter, depended upon the circumstance of each case. 


Accordingly, it is submitted, that under the particular circumstances of 
this case, the denial not only of counsel for the preliminary hearing but the 
preliminary hearing itself, amounted to such a substantial deprivation of 
rights, Dancy v. U.S., supra, and a denial of due process, Holmes v. U.S., 
supra, that justice to the appellant literally demands the conviction be 


reversed and the indictment dismissed. 
B. 


The Appellant Was Denied A Speedy Trial, A Fact Which Substantially Prejudiced 
His Trial. 

The records of the case show that the appellant was brought before the 
U.S. Commissioner for the District of Columbia on October 22, 1965, at which 
time he was bound over for the Grand Jury, after being denied bond. 
On November 1, 1965, he was indicted on a charge of first degree murder and on 
November 8, 1965, an attorney for the first time was appointed to represent 
him, On November 12, 1965, he was arraigned on the indictment to which he 
entered a plea of Not Guilty. On July 18, 1967, a period of approximately 
21 months from theidate of his appearance before the U.S. Commissioner, he 
commenced his trial and on July 19, 1967, he was convicted of first degree 
murder by a jury who could not agree on the punishment. On October 6, 1967, 
he was sentenced to life imprisonment. 

It has been well established that the constitutional right to a speedy 


trial is relative and is dependent upon the circumstance of each case. 


Hedgepeth v. U.S., 124 U.S. App. D.C. 291, 294, 364 F2d 684, 687. 


The appellant concedes, as the prosecutor contended in the argument of the 
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motion for a preliminary hearing, etc., (McTr 11-14) that virtually all of the 
delay was attributable to him. However, it has been aes established 
that he was prejudiced at his trial by the fact that he was unable to locate 
2 eyewitnesses who could have corroborated and substantiated his defense of 
"self-defense". But, in all fairness, whether the loss of nines witnesses was 
due to the denial of a preliminary hearing, or to the long delay Recncen the 
indictment and trial, is extremely difficult, if not impossible, to pinpoint. 
The fact remains, that despite his diligent efforts, the appellant was unable 
to locate the 2 eyewitnesses at the time of trial. Nevertheless, a delay of 
21 months, regardless of the circumstances which brought it Hee is of such 
a substantial nature that prejudice is presumed and a mere showing of it 


constitutes a violation of the Constitution. Evans v. U.S., U.S. App. D.C. 5 


F2d 3 (No, 20,480 decided May 8, 1968); Taylor v. U.S., 99 U.S. App. D.C. 


183, 185; 238 F2d 59, 61. 
III. 


THE COURT COMMITTED REVERSIBLE ERROR IN DENYING THE APPELLANT'S MOTION 


FOR_A NEW TRIAL OR IN THE ALTERNATIVE FOR A JUDGMENT OF ACQUITTAL. 


The Court committed reversible error in denying the appellant's motion 
| 
tor a judgment of acquittal on the charge of first degree murder at the 


conclusion of the Government's case and again at the conclusion of the entire 


case on the grounds that there was insufficient evidence of premeditation and 
deliberation. 
The appellant, who took the stand in his own behalf, testified that he 


shot the deceased in self-defense when the deceased pursued him with a hawk 


bill knife (ITr 277-279). In addition, the following uncontradicted evidence 


was adduced in support of this defense: 

1. A picture (Government's Exhibit No. 3) showing the 
body of the deceased with a hawk bill knife lying 
openinext to his right hand. (TIr 62, 63) 

The testimony of 3 witnesses who stated that they 
had seen the deceased carry a hawk bill knife at 
times prior to the day of the killing. (Tir 234, 
235, 239, 240, 249-250) 

After he was asked to leave, the appellant returned 
to the party when he learned they were letting 
everyone in again. (TTr 274) 


The appellant was leaving the party for the second 
time pursued by the deceased. (Tir 25, 41, 277) 


The appellant shot the deceased because he was under 

the belief the deceased was going to kill him with 

the knife. (TTIr 278) 
Moreover, the Government was unable to produce any evidence bearing on any 
motive, fights, quarrels, threats or bitter feeling between the deceased and 
the appellant prior to the day of the crime which conceivably could support 
an inference of premeditation and deliberation, Although Sylvia Dyson and 
Paula Gaffney, the Government's 2 main witnesses, testified that they did not 
see the deceased with a knife, they did state that he followed the appellant 
out of the basement and up the steps. (Tir 25, 41) This is hardly indicative 
of a calculated or planned murder. It is more in the nature of a Killing that 
was committed on impulse or in the sudden heat of passion produced by fear. 
Austin ve U.S., U.S. App. D.C. ss: 382 F2d 129. Thus, instructions which 


Jead a jury to the conclusion that such killings are murder in the first 


degree are erroneous. Belton v. U.S., U.S. App. D.C. 3; 382 F2d 150. 


THE COURT SHOULD INVOKE THE "PLAIN ERROR RULE" OF RULE 52(b) OF THE 
FEDERAL RULES OF CRIMINAL PROCEDURE ON THE GROUNDS THAT THE LOWER COURT ERRED 


i 
IN ITS CHARGE TO THE JURY ON THE DEFINITION OF "MALICE", 


In its charge on the definition of "malice", the Court instructed the 


jury as follows: 
"If, in a prosecution of a homicide, it is shawn that the 
accused, that is, the defendant, used a deadly weapon in the 
commission of the homicide, the law infers or presumes from the 
use of such weapon, in the absence of explanatory or mitigating 
circumstance, the existence of the malice essential to culpable 
homicide, I would instruct you as a matter of law that a gun 
is a deadly weapon." (TIr 355) 


This was error since it was not in conformity with ithe definition of 


"malice" as enunciated by Belton v. U.S., supra, which held that a jury must 
be instructed that “only it may decide whether to draw from all the circum- 

| 
stances, including use of a deadly weapon, the inference of malice aforethough 


| 
Howard v. U.S., U.S. App. D.C. . F2d s (No. 20,328, decided 


ee ee ee? 


December 6, 1967). Since there was no objection, this court is put in the 
regrettable position of deciding "whether this was tplain error' that wrought 
such substantial prejudice as to require reversal of the conviction" Belton 
v. U.S., supra. : 

Counsel on this appeal represented the appellant at the trial. He was 
well aware of the Belton case and its holding pertaining to the change of the 
definition of “malice” and this matter, although someuhat vaguely, was called 
to the attention of the Court at the outset of the trial (TTr 9). At the 


conclusion of all of the evidence, counsel for both sides were invited to the 


distinguished trial judge's chambers to discuss the proposed instruction to 


the jury (TIr 305, 306). Although the discussion was off the record, counsel 


for the appellant specifically recalls that it was agreed at the time "malice" 
| 
would be defined pursuant to Belton. And until he read the j transcript he was 


under the impression that it had been so defined. 
CONCLUSION 


For the foregoing reasons, the appellant urges the Court to reverse 


his conviction and remand the case with directions to dismiss the indictment 


or in the alternative to grant him a new trial. 


Respectfully submitted, 


James S. Brocard 
717 National Press Building 
Washington, D.C. 20004: 
Phone: 347-2353 


Attorney for Appellant 
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Cr. No. 1191-65 


United States Court of Appeal 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Where the appellant claimed a denial of a prelimi- 
nary hearing after validly waiving a removal hearing, 
did the District Court err in denying relief when the 
claim was untimely presented, without merit, and there 
was no showing of prejudice? 

2) Was there sufficient evidence of premeditation and 
deliberation to submit to the jury the question of appel- 
lant’s guilt of first degree murder where the evidence 
disclosed that appellant, after a dispute with the deceased 
at a social party, left the party, returned with a loaded 
gun shortly thereafter, and shot the deceased following 
a second dispute? 

8) Was the trial court’s instruction on malice, with 
which experienced trial counsel did not object, plainly 
erroneous? 
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Trial 
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Argument: 


I. The District Court properly denied relief based on an 
alleged denial of a preliminary hearing after valid 
waiver of a removal hearing where the claim was un- 
timely, without merit, and there was no showing of 
prejudice 


II. There was abundant evidence of premeditation and 
deliberation to justify submission of the first degree 
murder charge to the jury 


III. The trial court’s instruction on malice, with which ex- 
perienced trial counsel expressed no objection, was 
not plainly erroneous 
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United States Cowt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,385 


KENNETH GREEN, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a conviction of first degree 
murder (22 D.C. Code § 2401) after trial before Judge 
Howard F. Corcoran and a jury on July 18 and 19, 1967. 
The jury could not agree on punishment and appellant 
was sentenced to life imprisonment on October 6, 1967. 


Pre-Trial * 


The offense occurred on October 17, 1965 and appellant 
was arrested pursuant to a warrant on October 20 in 
Virginia Beach, Virginia, where he had fled. The same 


1A schematic procedural history is set out in the Appendix. 


(1) 


2 


day he was taken before U.S. Commissioner Gilbert Swink 
in Norfolk who advised him of a complaint of first de- 
gree murder against him, and of his right to counsel and 
a preliminary hearing. Appellant waived his right to 
counsel and the hearing before the Commissioner. On Oc- 
tober 21 he appeared before Judge Walter E. Hoffman, 
United States District Court, Eastern District of Vir- 
ginia, who signed an order of removal.? The following 
day, October 22, appellant was brought before the US. 
Commissioner in the District of Columbia for the pur- 
pose of bail only and was held without bond. 

An indictment was filed against appellant November 1, 
counsel was appointed November 8, and appellant was 
arraigned November 12, when trial was scheduled for 
January 17, 1966. On the latter date appellant was grant- 
ed a trial continuance to February 238, which was subse- 
quently extended at request of the Government, with de- 
fense consent, to March 3, and then to March 16 to per- 
mit the serving of a capital list. On March 14 the first 
of three defense motions for a sixty day mental examina- 
tion was granted and appellant went to Saint Elizabeths 
Hospital. Appellant was found competent to stand trial 
May 24 and a trial date was set for September 19. A 
motion for release on bond was denied June 3, but the 
court thereafter, August 15 and September 19, 1966, en- 
tered orders resulting in appellant’s release in the custody 
of the United States Marshal on four separate occasions 
to locate defense witnesses. Because of dissatisfaction 
with counsel, co-counsel was appointed October 13 and at 
the latter’s request the trial date was continued on Octo- 
ber 18. 

On November 16, a defense motion for mental exami- 
nation at D.C. General Hospital* was granted. On his 


2 While Judge Hoffman’s removal order states that appellant ap- 
peared before the Commissioner and “signed a waiver of hearing”, 
it appears that only the waiver of counsel was actually signed. 
(Criminal No. 1191-65). 


3 Appellant’s transfer to this facility had to await the availability 
of a bed and presumably was not ever effected. (See amending 
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third and final request, appellant was again committed 
December 8 to Saint Elizabeths Hospital for further men- 
tal examination. Appellant’s dissatisfaction with both 
counsel resulted in their orders of appointment being va- 
cated, and new counsel being appointed on February 28, 
1967. On March 9, appellant was again found competent 
to stand trial. Appellant then on March 20 filed his first 
motion for preliminary hearing or in the alternative for 
dismissal of the indictment which was withdrawn with- 
out prejudice before Judge Sirica March 31. Appellant 
thereafter filed a petition for writ of habeas corpus which 
was dismissed by Judge McGarraghy on May 22. A mo- 
tion to reinstate the motion for preliminary hearing or 
in the alternative for dismissal of the indictment was 
filed and on June 16 denied by Judge Gasch, on the merits, 
after extensive hearing. No appeal was taken from the 
court action on any petition or motion. 


Trial 


The trial commenced on July 18, 1967. The Govern- 
ment’s evidence showed that on the evening of October 
16, 1965 appellant attended a birthday party without 
benefit of invitation in the basement of 1117 Euclid 
Street, Northwest. There was some dispute between ap- 
pellant and the deceased, James Edward Cartwright, over 
the latter’s refusal to sell beer to appellant which was 
only for the invited guests (Tr. 22, 23). Appellant was 
asked by the deceased to leave the party (Tr. 22, 23). 
Because the party became crowded, all uninvited persons 
were asked to leave (Tr. 29). While two girls at the 
party, Silvia Dyson and Paula Gaffney, were sitting out- 
side in the areaway leading from the basement, catching 
a breath of air, appellant, his friend by the name of Rob- 
ert Davis, and the deceased came out of the basement. 
(Tr. 23-24, 41). Appellant was heard to say “MF, if you 


order of the same date and defense counsel’s affidavit of December 
7, requesting immediate reexamination at Saint Elizabeths Hos- 
pital, Criminal No. 1191-65). 


4 


haven’t been shot before, you’re shot now” (Tr. 25). Ap- 
pellant pulled a gun from his suitcoat pocket and fired a 
fatal shot through the heart of the deceased (Tr. 25, 59- 
60). Davis, appellant’s comrade, was seen with a knife 
in his hand (Tr. 25). The deceased was not seen with a 
weapon of any kind (Tr. 26, 49). Dyson and Gaffney 
had known the deceased about a year and had not ever 
known him to carry a knife (Tr. 27-28, 49). 

It was stipulated by the Government and defense that 
the deceased was pronounced dead on arrival at D.C. Gen- 
eral Hospital at 2:15 a.m., October 17, 1965; that an autop- 
sy was performed at the D.C. Morgue; and that appellant 
was arrested pursuant to an arrest warrant issued in the 
District of Columbia on October 20, 1965 at Virginia Beach, 
Virginia (Tr. 57-58). Pursuant to the stipulation, por- 
tions of the autopsy report were read to the jury and 
police photographs taken by the police depicting the scene 
of the crime were introduced in evidence (Tr. 59-64). 

Evidence further showed that when police officers first 
arrived on the scene, approximately fifty or sixty people 
were still in the basement (Tr. 68, 300). The deceased 
was lying at the bottom of the steps leading to the base- 
ment, partly inside the door (Tr. 67). There was no 
weapon of any type observed in the immediate vicinity 
of his body, though a knife was depicted in one of the 
photographs taken later (Tr. 69, 78). 

A motion for judgment of acquittal based on insuffi- 
cient evidence showing premeditation and deliberation for 
first degree murder was denied by the court (Tr. 77-81). 

Appellant called, in addition to himself, three witneses: 
Stanley Smith, Henry Green, Stephen Jones, whose testi- 
mony was substantially the same. None of them had seen 
the shooting. Smith and Green stated they had known 
the deceased for about two years and while the deceased 
was not known to carry a knife, they had seen him in the 
early summer with one similar to a hawk-bill knife shown 
near the deceased in a photograph taken by the police. 
They did not however see the deceased with a knife on 
the night of the party, and did not know whether other 
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boys at the party carried knives which they at some point 
dropped before arrival of the police (Tr. 234-37, 239-42). 
Jones testified he gave the party to celebrate his nine- 
teenth birthday (Tr. 244). There were approximately a 
hundred people at the party, only half the number invited 
(Tr. 245). Because of the erowdedness, he announced, in 
effect, that uninvited males were to leave, which they did 
(Tr, 245-46, 250). It became necessary however to sta- 
tion some persons, including the deceased, at the base- 
ment door to prevent further unauthorized entries (Tr. 
246, 250-51). Sometime later he became aware of a shoot- 
ing, saw the deceased who was still alive at that time, 
but did not see a knife near him (Tr. 247-48). He had 
known the deceased for about four years and also testified 
that while the deceased was not known to carry a knife 
he had seen him, as well as a number of young people, 
with a hawk-bill knife before (Tr. 249-50, 257). 
Appellant testified that he lived at 1306 Euclid Street, 
Northwest, had heard about the party in his neighbor- 
hood, and went there around 9:30 p.m. (Tr. 270). Ap- 
pellant had a confrontation with the deceased, whom he 
had not known previously, when appellant attempted “to 
cut in on [a] dance” (Tr. 272, 280). The deceased be- 
came “very hostile” and with expletives told appellant, 
among other things, that he could not interrupt his dance 
and to leave the party (Tr. 272-73). Appellant remained 
for a while but did depart between 10:00 p.m. and 11:00 
p.m. when a general announcement was made asking un- 
invited persons to leave (Tr. 271, 273-74). Appellant 
went home, got a loaded gun and returned to the party 
with a comrade, Robert Davis, when “there was specula- 
tion in the neighborhood” that the party had been opened 
to everyone (Tr. 274-75, 289). There was an announce- 
ment for uninvited people to leave again and as appellant 
left the basement and was walking into the yard, he heard 
obscenities and the statement “turn around”, which he 
did (Tr. 276-279). In the darkness, he perceived the de- 
ceased make an advance toward him with what appeared 
to be a knife (Tr. 278, 293). He did not see Davis, his 
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comrade leaving with him, with a knife (Tr. 294). Ap- 
pellant testified, in fear, he aimed his gun at the deceased 
and fired it: “[a]etually I just pointed the gun and fired” 
(Tr. 278, 285-86). After shooting the deceased he and 
Davis ran from the scene (Tr. 284). Thereafter, appel- 
lant took the gun apart and threw the pieces away in 
various places (Tr. 290-291). He fled to Virginia Beach, 
and was there arrested (Tr. 291). 

Rebuttal evidence revealed that, in addition to a knife 
found by the deceased’s body, the police found other un- 
claimed knives on the scene where forty to fifty people 
were at the time (Tr. 297, 299, 300, 304). It was further 
revealed that an examination of the knife next to the 
deceased showed no latent fingerprints (Tr. 303-304). 

A motion for judgment of acquittal was again made 
and denied (Tr. 306). 

The court’s full jury instructions, including those on 
first and second degree murder, and manslaughter, were 
not objected to (Tr. 368). The jury retired at 4:05 p.m. 
and at 5:50 p.m. returned a verdict of guilty of first de- 
gree murder, but was unable to agree on the punishment 
(Tr. 395). 


Post-Trial 


A motion for a new trial or in the alternative for a 
judgment of acquittal was filed July 26, 1967 and denied 
by the court August 7, 1967. On October 6, 1967 appel- 
lant was sentenced to life imprisonment and this appeal 
ensued. 


CONSTITUTIONAL PROVISION AND RULES 
INVOLVED 


The Sixth Amendment to the United States Constitution 
provides in pertinent part: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial * * *. 
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Rule 5, Federal Rules of Criminal Procedure provides: 


(a) Appearance before the Commissioner. An offi- 
cer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without 
a warrant shall take the arrested person without un- 
necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
laws of the United States. When a person arrested 
without a warrant is brought before a commissioner 
or other officer, 2 complaint shall be filed forthwith. 

(b) Statement by the Commissioner. The commis- 
sioner shall inform the defendant of the complaint 
against him and of any affidavit filed therewith, of 
his right to retain counsel, of his right to request the 
assignment of counsel if he is unable to obtain coun- 
sel and of his right to have a preliminary examina- 
tion. He shall also inform the defendant that he is 
not required to make a statement and that any state- 
ment made by him may be used against him. The 
commissioner shall allow the defendant reasonable 
time and opportunity to consult counsel and shall ad- 
mit the defendant to bail as provided in these rules. 

(ec) Preliminary Examination. The defendant shall 
not be called upon to plead. If the defendant waives 
preliminary examination, the commissioner shall 
forthwith hold him to answer in the district court. 
If the defendant does not waive examination, the com- 
missioner shall hear the evidence within a reasonable 
time. The defendant may cross-examine witnesses 
against him and may introduce evidence in his own 
behalf. If from the evidence it appears to the com- 
missioner that there is probable cause to believe that 
an offense has been committed and that the defendant 
has committed it, the commissioner shall forthwith 
hold him to answer in the district court; otherwise 
the commissioner shall discharge him. The commis- 
sioner shall admit the defendant to bail as provided 
in these rules. After concluding the proceeding the 
commissioner shall transmit forthwith to the clerk 
of the district court all papers in the proceeding and 
any bail taken by him. 
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Rule 30, Federal Rules of Criminal Procedure provides 
in pertinent part: 


* * * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. * * * 


Rule 40(b), Federal Rules of Criminal Procedure pro- 
vides: 


(b) Arrest in Distant District. 


(1) Appearance before Commissioner or Judge. If 
a person is arrested upon a warrant issued in another 
state at a place 100 miles or more from the place 
of arrest, or without a warrant for an offense com- 
mitted in another state at a place 100 miles or more 
from the place of arrest, he shall be taken without un- 
necessary delay before the nearest available commis- 
sioner or a nearby judge of the United States in the 
district in which the arrest was made. 

(2) Statement by Commissioner or Judge. The 
commissioner or judge shall inform the defendant of 
the charge against him, of his right to retain coun- 
sel, of his right to request the assignment of counsel 
if he is unable to obtain counsel, and of his right to 
have a hearing or to waive a hearing by signing a 
waiver before the commissioner or judge. The com- 
missioner or judge shall also inform the defendant 
that he is not required to make a statement and that 
any statement made by him may be used against 
him, shall allow him reasonable opportunity to con- 
sult counsel and shall admit him to bail as provided 
in these rules. 

(3) Hearing; Warrant of Removal or Discharge. 
The defendant shall not be called upon to plead. If 
the defendant waives hearing, the judge shall issue a 
warrant of removal to the district where the prose- 
cution is pending. If the defendant does not waive 
hearing, the commissioner or judge shall hear the 
evidence. If the commissioner hears the evidence he 
shall report his findings and recommendations to the 
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judge. At the hearing the defendant may cross-ex- 
amine witnesses against him and may introduce evi- 
dence in his own behalf. If it appears from the com- 
missioner’s report or from the evidence adduced be- 
fore the judge that sufficient ground has been shown 
for ordering the removal of the defendant the judge 
shall issue a warrant of removal to the district where 
the prosecution is pending. Otherwise he shall dis- 
charge the defendant. If the prosecution is by indict- 
ment, a warrant of removal shall issue upon produc- 
tion of a certified copy of the indictment and upon 
proof that the defendant is the person named in the 
indictment. If the prosecution is by information or 
complaint, a warrant of removal shall issue upon the 
production of a certified copy of the information or 
complaint and upon proof that there is probable cause 
to believe that the defendant is guilty of the offense 
charged. If a warrant of removal is issued, the de- 
fendant shall be admitted to bail for appearance in 
the district in which the prosecution is pending in 
accordance with Rule 46. After a defendant is held 


for removal or is discharged, the papers in the pro- 
ceeding and any bail taken shall be transmitted to 
the clerk of the district court in which the prosecu- 
tion is pending. 


Rule 52(b), Federal Rules of Criminal Procedure pro- 
vides: 
(b) Plain Error. Plain errors or defects affecting 


substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


I 


Shortly after appellant’s arrest in Virginia, he was 
presented before a United States Commissioner in that 
state. After being advised of his rights and the complaint 
of an offense in the District of Columbia, he waived the 
removal hearing and his right to counsel, following which 
an order of removal was entered. He was brought before 
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the U.S. Commissioner in the District of Columbia who 
made a bail determination only. Appellant was not en- 
titled to a preliminary hearing in the District of Colum- 
bia when it is sought for the first time nearly a year and . 
a half after his arrest and indictment. Moreover, waiver 
of the removal hearing under Rule 40(b) constituted 
waiver of any preliminary hearing under Rule 5, Fed. 
R. Crim. P., inasmuch as both rules provide inter alia 
for a determination of probable cause and are practically 
identical. Nonetheless, no prejudice resulted because of 
ample pre-trial discovery. 


II 


The Government’s evidence showed that appellant ap- 
peared at a birthday party uninvited and became involved 
in a dispute with the deceased, who told him to leave. 
Several minutes later when the appellant is leaving the 
party he states to the unarmed deceased following him, 
“|. youw’re shot...” Appellant pulls his gun, aims, and 
shoots the deceased once through the heart. From all the 
evidence it was clear that appellant had two disputes with 
the deceased and went to his home a short distance away 
to get his loaded gun after the first one. This presented 
ample evidence of premeditation and deliberation to war- 
rant consideration by the jury. 


iit 


The trial court’s instruction that the “law infers malice” 
from use of a deadly weapon is contrary to the decision 
of this Court in Belton v. United States that “the law 
permits” such inference. However, in the context of the 
entire charge and the strong circumstances of malice in 
this case, the error was minor with no likely impact on 
the jury, and thus did not affect appellant’s substantial 
rights. In addition, experienced trial counsel did not ob- 
ject to the instruction which would have given the court 
an opportunity to make a correction. 


11 
ARGUMENT 


I. The District Court properly denied relief based on an 
alleged denial of a preliminary hearing after valid 
waiver of a removal hearing where the claim was un- 
timely, without merit, and there was no showing of 
prejudice. 


(Tr. 3-5, 6, 7, 202, 207, 209, 284) 


First, the motion for a preliminary hearing and the 
petition for a writ of habeas corpus, both alleging a de- 
nial of a preliminary hearing after waiver of a removal 
hearing, were made nearly a year and a half after ap- 
pellant’s arrest and indictment, and thus were untimely. 
Appellant was appointed counsel a week after the return 
of the indictment and was at all times thereafter repre- 
sented by counsel. There was, therefore, time for him to 
have sought earlier relief from the Commissioner’s alleged 
error, even though the existence of probable cause had 
been determined by the return of the indictment. Crump 
y. Anderson, 122 U.S. App. D.C. 178, 352 F.2d 649 
(1965); Jaben v. United States, 381 U.S. 214 (1965) ; 
Ex parte United States, 287 U.S. 241 (1932). Of course, 
this claim may have been considered and waived, or its 
doubtful validity may account for the lack of a timely 
assertion. Cf. Blue v. United States, 119 U.S. App. D.C. 
315, 342 F.2d 894 (1964), cert. denied, 380 U.S. 944 
(1965). Moreover, when the petition and the motion were 
decided adversely to appellant no appeal to this Court was 
made. Even in Blue v. United States, supra, and Ross v. 
Sirica, U.S. App. D.C. ——, 380 F.2d 557 (1967), 
rehearing en banc denied, —— U.S. App. D.C. at —, 
380 F.2d at 561 (1967), upon which appellant greatly 
relies, it is contemplated that a claim of some defect in 
the preliminary hearing would be asserted promptly and 
resolved before trial. (Robert) Green v. United States, 


4 “Jt would be most wasteful indeed if a visible flaw in the 
early stages of the criminal process were not asserted, ad- 
judicated, and, if necessary, corrected before a full-scale trial 
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D.C. Cir. No. 21,376, decided May 7, 1968. Certainly 
after appellant has been tried and convicted, there must 
be a strong showing justifying consideration of such a 
belated claim. In appellant’s absence of such a showing, 
the attack on the preliminary proceeding should be re- 
jected as untimely. 

Second, considering appellant’s claim at this late date 
that he was denied a preliminary hearing in the District 
of Columbia, it is wholly without merit. 

After appellant’s arrest October 20, 1965 in Virginia 
Beach, Virginia, he was taken before a U.S. Commis- 
sioner in Norfolk the same day. He was advised of the 
complaint against him, his right to have counsel, and his 
right to a preliminary hearing. He waived the hearing 
and his right to have counsel, and the next day a court 
order for his removal to the District of Columbia was 
entered. On October 22, 1965 appellant appeared before 
the U.S. Commissioner for the District of Columbia for 
the purposes of bail only and was held without bond. 
Having waived the removal hearing in Virginia, appel- 
lant was not entitled to a preliminary hearing in the 
District of Columbia. 

The purpose of a removal hearing when the demand is 
based upon an information or complaint, as here, is to 
determine identity and probable cause. Rule 40(b) (3), 
Fed. R. Crim. P.; see Talbot v. United States ex rel Toth, 
94 U.S. App. D.C. 22, 29, 215 F.2d 22, 29 (1954), reversed 
on other grounds, U.S. ex rel Toth v. Quarles, 350 U.S. 
11 (1955). Similarly, “the purposes of a preliminary 
hearing is to determine whether or not there is probable 
cause to believe that an offense has been committed and 
that the defendant has committed it.” Barrett v. United 
States, 270 F.2d 772, 775 (8th Cir. 1959); Rule 5(c), 
Fed. R. Crim. P. Both proceedings achieve the same end 


takes place. Justice to an accused does not require that he be 
permitted to visit this consequence of his own dilatoriness 
upon the offending system.” Blue v. United States, supra, at 
$21, 342 F.2d at 900. 


3 There is no contention here that this was an invalid waiver. 


13 


and are governed by practically identical provisions of 
the Federal Rules of Criminal Procedure.* Thus waiver 
of the removal hearing constituted waiver of a prelimi- 
nary hearing to determine probable cause. 

Third, in any event, no prejudice accrued to appellant 
under the circumstances of this case. Appellant claims 
prejudice in being denied an opportunity to discover the 
Government’s case which it is assumed would have some- 
how assured the availability of two supposed eyewitnesses, 
Howard Jennifer and Robert Davis, who could not be 
produced for trial. The claim is purely speculative. As- 
suming there was a hearing, it is appellee’s view that ap- 
pellant was entitled to only as much discovery as would 
be an “inevitable consequence” of requiring the Govern- 
ment to establish probable cause.’ It may not have neces- 
sarily resulted in disclosure of Jennifer as an eyewitness.° 
However, it is indeed Msignificant, if not dispositive of 
this claim that appellant was given, and acknowledged, 
generous pre-trial discovery by the Government, far and 
above any that he might have been entitled to under tra- 
ditional methods of discovery.® The three witnesses that 


6See Rule 5(a), (b), (c) and Rule 40(b) (1), (2), (8); ef. 
Jones & Short v. United States, 119 U.S. App. D.C. 284, 286, 342 
F.2d 868, 865, n.1, where this Court recognized that the provisions 
of Rule 40(b) as to advice of rights to persons arrested on a war- 
rant from another state are “practically identical with the pro- 
visions of Rule 5(a), Fed. R. Crim., P., regarding persons arrested 
on a domestic warrant”. 


7 Ross V. Sirica, supra, opinion of Judges McGowan and Leventhal 
voting to deny rehearing en banc, at ——, 380 F.2d at 562. 


8 Appellant of course was always aware of Robert Davis, his 
comrade who returned to the party with him after appellant had 
obtained his gun from home (Tr. 274-75, 289). It is safe to assume 
Davis’ unavailability at trial was due to his, unlike appellant’s, 
successful flight (Tr. 284). 


® The following occurred at a pre-voir dire bench conference: 


[PROSECUTOR]: All the witnesses that [defense counsel] 
spoke to you about were witnesses that I furnished to [him]. 

[DEFENSE COUNSEL]: Yes, they are on the list. But he 
indicated to me that they had made statements, and he read 
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appellant did call in his defense, as well as those that 
were not, were brought to his attention by the Govern- 
ment (Tr. 3-5, 7, 207, 209). In addition, Jennifer’s tes- 
timony, the loss of which appellant complains of now, 
would have been merely cumulative to the testimony of 
appellant and inferential from that of his three witnesses 
that the deceased had what appeared to be a knife in his 
hand before appellant shot him. It can be fairly said 
that the jury had ample evidence of appellant’s claimed 
self-defense and chose to reject it. At best, “(t]he possi- 
bilities of prejudice are speculative” * and do not pro- 
vide a basis for disturbing the judgment below. Hairston 
v. United States, 123 U.S. App. D.C. 286, 287, 359 F.2d 
270, 271 (1966). 


me statements from them, and I am very grateful for that. We 
had very good discovery here. 

[PROSECUTOR]: I gave him virtually full disclosure of 
the Government’s case. (Tr. 5-6). 


10 Presumably Jennifer, who it appeared by the time of trial had 
been in Vietnam for a while (Tr. 3, 202), would have been avail- 
able if appellant had cooperated in seeking a speedy trial, the denial 
of which he claims now. The record shows that the twenty-one 
month interval between arrest and trial, with the exception of a 
mere twenty-one days for Government continuances, is wholly 
attributable to appellant. (See Appendix). See Hedgepeth v. 
United States, 124 U.S. App. D.C. 291, 364 F.2d 684 (1966). Ap- 
pellant was granted three requests for mental examinations and 
no less than three continuances. Any additional delay was occa- 
sioned by appellant’s release in the custody of marshals shortly be- 
fore trial to locate witnesses, and his continual dissatisfaction with 
counsel which required appointment of other counsel. The Govern- 
ment was ready at all times after March 16, 1966 to proceed to 
trial. Certainly, under these circumstances, any delay in bringing 
appellant to trial was not “arbitrary, purposeful, oppressive or 
vexatious”, Smith v. United States, 118 U.S. App. D.C. 38, 41, 331 
F.2d 784, 787 (1964), or violative of his Sixth Amendment right 
to a speedy trial. United States v. Ewell, 383 U.S. 116 (1966). 
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II. There was abundant evidence of premeditation and 
deliberation to justify submission of the first degree 
murder charge to the jury. 


(Tr, 22-26, 32-33, 38, 41, 50, 271-79, 285-86, 390-94) 


Appellant claims that the trial court erred in denying 
the motion for acquittal of murder in the first degree be- 
cause there was insufficient evidence of premeditation and 
deliberation, A motion for acquittal must be granted 
when the evidence, viewed in the light most favorable to 
the Government, is such that a reasonable juror must have 
a reasonable doubt as to the existence of any of the es- 
sential elements of the crime. Cephus v. United States, 
117 U.S. App. D.C. 15, 324 F.2d 893 (1963) ; Curley v. 
United States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. 
denied, 331 U.S. 837 (1947). Premeditation and deliber- 
ation are, of course, the crucial elements which separate 
first degree murder from second degree murder. Pre- 
meditation is “giving thought, before acting, to the idea 
of taking a human life and reaching a definite decision 
to kill”; “the formation of a specific intent to kill.” De- 
liberation is “consideration and reflection upon the pre- 
conceived design to kill, turning it over in the mind; giv- 
ing it second thought.” Fisher v. United States, 328 U.S. 
4683 (1946), affirming, 80 U.S. App. D.C. 96, 149 F.2d 
28 (1945) (quoted instructions set out at 328 U.S. 
469.2 No particular length of time is necessary for 
deliberation, but an “appreciable time” must elapse 
which need not be longer than a span of minutes. 
E.g., Parman v. United States, D.C. Cir. No. 20,506, de- 
cided May 20, 1968; Austin v. United States, US. 
App. D.C. ——, 382 F.2d 129 (1967); Frady v. United 
States, 121 U.S. App. D.C. 78, 348 F.2d 84, cert. denied, 
882 U.S. 909 (1965); Bullock v. United States, 74 U.S. 
App. D.C. 220, 122 F.2d 218 (1941); Bostic v. United 
States, 68 App. D.C. 167, 94 F.2d 636 (1987), cert. de- 
nied, 308 U.S. 685 (1938). 


11 The trial court’s instructions on these elements (Tr. 355-56) 
are practically the same as the instructions approved in Fisher. 
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In appellee’s opinion, there was sufficient direct evidence 
on the elements of premeditation and deliberation, viewed 
either at the close of the Government’s case or at the con- 
clusion of all the evidence to warrant submitting the case 
to the jury. Sylvia Dyson, the Government’s first witness, 
testified she heard a dispute between the appellant and 
deceased over the latter’s refusal to sell beer to appellant, 
who was not invited to the party in the basement at 1117 
Euclid Street, Northwest. (Tr. 22-23). Appellant was 
asked to leave by the deceased (Tr. 28). “Less than five 
minutes” or “about two minutes” after Dyson and her 
teen-age girl friend, Paula Gaffney, had gone outside for 
a breath of fresh air, appellant came out of the basement 
and the deceased followed. (Tr. 23-24, 26, 32, 41). Ap- 
pellant was heard to say “MF, if you haven’t been shot 
before, you’re shot now.” (Tr. 25). Appellant pulled a 
gun from his suitcoat pocket and fatally shot the deceased, 
who was not seen with any weapon, as he was coming up 
the basement steps. (Tr. 26, 38, 50). Gaffney’s testi- 
mony was substantially the same. These circumstances 
show the presence of premeditation and deliberation. Ap- 
pellant’s disagreement with the deceased caused him to 
become resentful, if not angry. He had a gun with him 
and the idea occurs to him that he will retaliate. Some 
minutes later, after mulling over the idea, he obliges the 
deceased by leaving the party, with the deceased follow- 
ing. The deceased makes no threats or menacing gestures, 
nor does he brandish any weapon. With words of the 
finality of “you’re dead” the appellant pulls his gun and 
slays the deceased. While the Government need not prove 
that appellant had reason to desire the death of his vic- 
tim,” surely this evidence shows that appellant had, or 
thought he had, some reason to feel ill-will towards the 
deceased and to use fatal force. Thus the jury could find 
premeditation and deliberation in these circumstances. 

Moreover, at the conclusion of the evidence, the jury 
could consider appellant’s testimony. Here it is learned 


12 McHenry V. United States, 51 App. D.C. 119, 123, 276 Fed. 761, 
765 (1921). 
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that some dispute between the deceased and appellant 
arose when the latter attempted to “eut in on [a] dance” 
(Tr. 272). Appellant was told to leave and eventually 
departed the party between 10:00 and 11:00 p.m. for his 
home at 1306 Euclid Street, Northwest, a couple of blocks 
away (Tr. 271, 273-74). Appellant got a loaded gun and 
returned to the party (Tr. 274-275, 289). There was a 
second confrontation with the deceased, and appellant is 
told to leave the party again. This time when walking 
out, he hears challenging remarks and sees in the dark- 
ness what he believes to be a knife in the hand of the 
advancing deceased (Tr. 276-79). Appellant then “just 
pointed the gun and fired” (Tr. 278, 285-286, 293). Here, 
of course, there is ample time which is probative of pre- 
meditation and deliberation. The jury could believe from 
the evidence and testimony that the appellant formed the 
design to inflict fatal force when he was put out of the 
party the first time and went home and got his gun for 
that purpose. The time it took him to leave the party 
and return was more than sufficient for him to turn over 
in his mind this preconceived design. 

In addition, there were other circumstances which would 
strengthen the inference of premeditation and delibera- 
tion. Perhaps, most significant was appellant’s question- 
able credibility. Appellant tried to make it appear that 
there was no quarrel between him and the deceased (Tr. 
273), and yet he went home to get a gun. Moreover, while 
he claimed self-defense, he gave the deceased no warning, 
nor did he make any declaration of peace,“ where there 
was clearly an opportunity to do so. The deceased was 
not known to appellant before the crucial shooting nor was 


13 The Government’s main witnesses, Dyson and Gaffney, must 
have testified to the occurrences during and after this second con- 
frontation which was sometime after 11:00 p.m. (Tr. 33). 


4 The circumstances showing a premeditated attack on the de- 
ceased, appellant is in no position to assert self-defense even if he 
proved he was reasonably fearful of harm to himself, a position 
which the jury obviously rejected. Hopkins v. United States, 4 App. 
D.C. 480, 448 (1894). 
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he known to carry a knife or seen with one that night, 
though appellant tried to establish this. It is difficult to 
posit a more compelling case of deliberate, premeditated 
murder, absent written intentions. 

The jury in this case was obviously alert to the signifi- 
cant factors distinguishing the crimes of first and second 
degree murder. After an hour and twenty minutes of 
deliberations, the jury asked “[d]id the defendant, Ken- 
neth Green, state he went home to get his gun and re- 
turned to the party”.> With consent of counsel, the jury 
was instructed that its recollection must govern, and 
was thereafter, read certain pertinent portions of the 
trial testimony (Tr. 390-394). Twenty-five minutes later, 
a verdict of guilty of first degree murder was returned. 
It should be sustained by this Court. 


Ill. The trial court’s instruction on malice, with” which 
experienced trial counsel expressed no objection, was 
not plainly erroneous. 


(Tr. 354-55) 


Appellant’s last complaint concerns the trial court’s in- 
struction on malice. Conceding that no objection was made 
below and the instruction then was satisfactory, appellant 
now points to error in the definition of malice. While 
this Court may notice “plain errors or defects affecting 
substantial rights” that were not called to the attention 
of the trial court, Fed. R. Crim. P. 52(b), it is elementary 
that the defect asserted must be “substantial”—that it 
must have prejudiced the appellant’s case. Where the 
appellant claims error in the court’s charge, the preju- 
dice must be strong in order for this Court to notice the 
defect. Fed. R. Crim. P. 30 specifically states that 


no party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. 


25 Note to the court in Criminal No. 1191-65. 
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Pitts v. United States, 99 U.S. App. D.C. 68, 287 F.2d 
217 (1956); Villaroman v. United States, 87 U.S. App. 
D.C. 240, 184 F.2d 261 (1950). The reason for the rule 
is obvious—the accused should not be permitted to gamble 
on the verdict of the jury and, if he loses, to urge error 
in something that was within his power to correct in the 
District Court. Even where the conviction is for murder, 
this Court will refuse to notice minor defects in the 
charge. Hansborough v. United States, 118 U.S. App. 
D.C. 392, 398, 308 F.2d 645, 646 (1962). 

In the instant case, after a general definition of malice 
not assailed by appellant, Judge Corcoran stated: 


If, in a prosecution of a homicide, it is shown that 
the accused, that is, the defendant, used a deadly 
weapon in the commission of the homicide, the law 
infers or presumes from the use of such weapon, in 
the absence of explanatory or mitigating circum- 
stances, the existence of the malice essential to culpa- 
ble homicide. I would instruct you as a matter of 


law that a gun is a deadly weapon. (Tr. 355) 


This instruction to the jury was incorrect according to 
Belton v. United States, —— U.S. App D.C. ——, 382 
F.2d 150 (1967) because it stated that “the law infers”, 
rather than “the law permits you to infer” malice from 
the use of a deadly weapon. However, this instruction 
was not “plain error” producing a substantial prejudice 
that would require reversal. Belton held that, if an ap- 
propriate objection is made to the erroneous phrase a 
trial court must instruct the jury that only it may decide 
whether to draw from all the circumstances, including 
use of a deadly weapon, the inference of malice. But in 
the absence of an objection, this Court declined in Belton 
to find plain error. See Howard v. United States, —— 
U.S. App. D.C. ——, 389 F.2d 287 (1967). There is 
more reason to do so here. With appellant’s own testi- 
mony that he went home and got a loaded gun shortly 
after some hostile words from the deceased, not only was 
there overwhelming evidence of premeditation and delib- 
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eration, but the proof of malice was unequivocal.’* More- 
over, it is improbable that the jury in the context of the 
instructions generally felt obligated to find malice if it 
found appellant had a deadly weapon.” Considering how- 
ever the entire charge and “how the words sounded to 
the ear,” ** the charge as heard in the courtroom did not 
even “ring an alarm of error or prejudice to counsel” 
whose professed familiarity with Belton* and astuteness, 
we note, is evident throughout the record. If there is no 
impact on experienced counsel concerning the “undeni- 
able gulf between ‘the law infers’ and the ‘law permits 
you to infer,’”** it is unlikely there was any on a jury 
of laymen. In these circumstances, reversal for failure 
to instruct correctly on a minor element, and where coun- 
sel clearly could have given the court the opportunity to 
correct itself, is surely inappropriate. Kelly v. United 
States, 124 U.S. App. D.C. 44, 361 F.2d 61 (1966) ; ef. 


16 “A court may be more hesitant to hold an ambiguous or incor- 


rect instruction harmless when the evidence is closely balanced.” 
Howard v. United States, supra at ——, 389 F.2d at 291, n.3. 


17 Immediately before the erroneous phrase, the court stated: 


In determining whether a wrongful act is intentionally done 
and, therefore, is done with malice, you should again bear 
in mind that every man is presumed to intend the natural and 
probable consequences of his own acts. As I have already told 
you, the intent may be deduced from all the circumstances, 
from all the things said and all the things done. The instru- 
ment or means by which a homicide is accomplished is always 
to be taken into consideration in determining whether the act 
is criminal and to what degree it may be so. (Tr. 354-55). 
(Emphasis added). 


“Even if a portion of a trial court’s instructions is incorrect, an 
appellate court need not reverse if the error is cured by a... con- 
sideration of the entire charge. . . .” Howard v. United States, 
supra, at ——, 389 F.2d at 291; Southern Pac. Co. v. Souza, 179 
F.2d 691, 694 (9th Cir. 1950); accord, Redfield v. United States, 
117 U.S. App. D.C. 231, 288 F.2d 532, cert. denied, 377 U.S. 972 
(1964). 


18 Belton v. United States, supra, at ——, 382 F.2d at 154. 
19 bid. 

20 Appellant’s brief, pp. 17-18; Tr. 9. 

2Op cit. supra n.18. 
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Rivera v. United States, 124 U.S. App. D.C. 99, 361 F.2d 
558, cert. denied, 385 U.S. 938 (1966). 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davi G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
SEYMOUR GLANZER, 
Jutius A. JOHNSON, 
Assistant United States Attorneys. 
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APPENDIX 


Procedural History 


Arrest warrant issued for offense on 
October 17, 1965. 


Appellant arrested in Virginia Beach, 
Virginia; taken before U.S. Commis- 
sioner Gilbert Swink in Norfolk, Vir- 
ginia, advised of rights, and waived 
right to counsel and removal hearing. 


Order of removal entered by Judge 
Hoffman, U.S. District Court, Eastern 
District of Virginia. 

Appellant brought before U.S. Commis- 
sioner Barry Fredericks in the District 
of Columbia for bail setting only. 


Indictment for first degree murder re- 
turned. 


Counsel McKenzie appointed. 


Arraignment. Trial set for January 17, 
1966. 


Defense continuance granted to Febru- 
ary 23, 1966. 


Government continuance granted to 
March 3, 1966. 


Government continuance extended to 
March 16, 1966 with defense consent 
in order to serve capital list. 


Appellant’s motion for mental examina- 
tion at Saint Elizabeths Hospital 
granted. 


Appellant found competent to stand 
trial. Trial set for September 19, 1966. 
C.J. McGuire. 


Appellant’s motion to set bail filed. 
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Procedural History 
June 3, 1966 Motion to set bail denied. 


August 15, 1966 Order entered authorizing appellant’s 
release in the custody of the U.S. Mar- 
shal to locate witnesses on August 24 
and 25, 1966. 


September 19, 1966 Second order entered authorizing ap- 
pellant’s release in the custody of the 
U.S. Marshal to locate witnesses on 
September 21 and 22, 1966. Case placed 
on reassignment calendar at appellant’s 
request. 


October 18, 1966 Appellant’s motion to dismiss counsel 
denied. Co-counsel Wright appointed. 


October 18, 1966 Defense continuance granted. 


November 16, 1966 Appellant’s motion for mental examina- 
tion at D.C. General Hospital granted. 
Amending order (for appellant to re- 
main in jail until a bed was available) 
entered. 


November 21, 1966 Case decertified for trial because of 
order for mental examination. 


December 7, 1966 Affidavit filed by counsel McKenzie re- 
questing appellant’s immediate reexam- 
ination at Saint Elizabeths Hospital. 


December 8, 1966 Appellant’s motion for mental exami- 
nation at Saint Elizabeths Hospital 
granted. 


February 20, 1967 Order appointing counsel and co- 
counsel vacated because appellant dis- 
satisfied with counsel. 


February 23, 1967 Counsel Brocard appointed. 


March 9, 1967 Appellant found competent to stand 
trial. C.J. Curran. 
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Procedural History 


March 20, 1967 Appellant filed motion for preliminary 
hearing or in the alternative to dismiss 
the indictment. 


March 81, 1967 Above motion withdrawn without prej- 
udice. J. Sirica. 


May 1, 1967 Appellant filed petition for writ of 
habeas corpus. 


May 8, 1967 Motion to withdraw as counsel filed. 
May 12, 1967 Above motion denied. 


May 22, 1967 Petition for writ of habeas corpus dis- 
missed. J. McGarraghy. 


May 23, 1967 Appellant filed motion to reinstate mo- 
tion for preliminary hearing or in the 
alternative to dismiss the indictment. 


June 16, 1967 Above motion heard (on the merits) 
and denied. J. Gasch. 


July 11, 1967 Appellant issued subpoenas. 


July 18, 1967 Trial began. J. Corcoran. 


July 19, 1967 Trial ended. Appellant found guilty of 
first degree murder. Jury could not 
agree on punishment. 


July 26, 1967 Appellant filed motion for new trial or 
for a judgment of acquittal. 


August 7, 1967 Above motion denied. J. Corcoran. 


October 6, 1967 Appellant sentenced to life imprison- 
ment. 


October 11, 1967 Appellant noted an appeal. 
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